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Pre-commencement – Forewarned / trouble brewing 

Client calls Josh to say that he had been informed that some 

franchisees within the system are organising get togethers of other 

franchisees encouraging them to stop paying royalty fees and 

marketing fund levies and set up competing businesses pursuant to 

perception that they have been sold a dud because their franchise is 

not earning what they expected it to be able to earn. 

Josh is having coffee with Tony and mentions the issues developing.



Commencement 

Josh receives a call from the client saying they have just been served with 

Federal Court of Australia proceedings, which are claiming approximately 

$150,000 for refund of franchisee fees, $80,000 refund of royalty and 

marketing fund payments and $45,000 for other losses.  

This is based on an apparent breach of the franchise agreement, breach of 

the franchising code, misleading and deceptive conduct by the franchisor, 

unconscionable conduct by the franchisor as well as assertions of lack of 

good faith by the franchisor.  

Parties to the proceedings are the franchisor, each of the directors of the 

franchisor and a representative franchisee for a group under a group 

proceeding.



Mediation - during proceedings

The defence has been filed by the franchisor and the 

franchisor’s directors and pleadings have closed. 

The court has ordered a mediation by the Registrar of the 

matter.  

The franchisee wishes to bring along support people in addition 

to its lawyers being other franchisees of the representative 

group.  The mediator has sought your views on this.  

How do you respond to this and generally prepare for 

mediation?



Unresolved – push on to trial

Regrettably mediation was unsuccessful and the Registrar has 

made orders to progress the matter for trial. 

A directions hearing to set the trial date has been scheduled for 

one month’s time. 

One franchisee keeps making public statements about the 

litigation, some of which are inaccurate. You suspect that this 

franchisee is also providing information to the media.



Trial

Day 1 of the five day trial has arrived. 

The parties are walking up the steps of the 

Court…



Questions?
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