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The international franchise scene is changing—and quickly.  Thirty years ago, franchising 

was primarily a United States phenomenon.  With the exception of the U.S., few if any other 

governments regulated the sale of franchises or the relationship between franchisors and 

franchisees, and the franchise scene was dominated by United States concepts.  Today, 

franchising is used as a method of distribution in over 100 countries and, in the U.S. alone in 

more than eighty industries.  Franchises are subject to regulation in over 30 countries. 

With the expansion of franchising, we have seen trends in both the legal and business 

environment in which franchisors and franchisees find themselves. 

This paper, prepared by three attorneys who focus much of their practices to international 

franchising, will address some of the challenges and trends they see in the franchising market.  

These include: 

 What are some of the common causes for franchisor failures in the 

international marketplace. (contributed by Rupert Barkoff) 

 The creeping importance of the concept of good faith and fair dealing in 

franchise  relationships, as demonstrated by a recent Canadian decision. 

(contributed by Rupert Barkoff). 

 The impact of Social Media on the brand internationally and how to manage it 

(contributed by Stewart Germann). 

 The importance of development schedules and what happens at the time of 

renewal of term (contributed by Stewart Germann). 
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I. THE COMMON CAUSES FOR FRANCHISOR 

 

FAILURES IN THE INTERNATIONAL MARKETPLACE 

1. It’s a common scenario:  A successful franchisor is approached by a business person 

who wants to bring the franchisor’s concept to that businessman’s home country, and 

possibly others.  The prospective franchisee wants exclusive development rights to the 

country he is most interested in, and is willing to pay a large upfront fee for these 

rights.  The prospective franchisee may or may not have experience in franchising or 

the industry in which the franchisor finds itself.  So, after  a period of negotiating, the 

parties sign a Master Franchise Agreement, and the now franchisee begins its 

development program.  But it fails, and the Master Franchise Agreement is 

terminated.1   

2. Why didn’t the concept succeed? 

 

Lack of Preparation. 

3. The franchisor was not prepared to franchise internationally.  When the franchisor is 

approached by someone interested in his (or her) concept, he is flattered.  He sees this 

as a compliment to his system.  When the franchisor is in a small country (like 

Australia, if judging the size of the country by population), and approached by 

someone from China, India or the United States, he sees this as an opportunity to 

grow his concept to a level far larger than he could ever achieve at home.  He is also 

lured by the possible increase in revenues and profits, with little capital being 

required.   

                                                           
1 I have assumed in this paper that international development is accomplished through franchising rather through 

the development of company-owned stores. 
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4. The franchisor, however is wrong to grant a franchise under these circumstances.    

He has not researched the market; he has relied on his franchisee to do so.  And 

oftentimes, the franchisee has been more attracted by the sizzle of the franchise rather 

than the realities of the marketplace. 

5. When the franchisor has prepared to go internationally, the prospects of success are 

likely higher.  He has done his research; he has a statistical feel for his likelihood of 

success.  He has determined in which countries the concept is more likely to be 

accepted.  He has examined the culture of the country, the ability of the populace to 

afford his product or service, and the existing competition.  He has also reviewed with 

legal counsel the regulations that will make expansion into this country easy or hard, 

but also  make it easy or difficult for competitors to enter the market.  In other words, 

he is prepared to go beyond his own country’s borders.   

6. I have debated for years why franchisors in Australia are so interested in New 

Zealand, a market with only several million people, as compared to focusing on a 

much larger country such as the U.S. or Great Britain.  The response is usually that 

New Zealand is close to Australia and has a substantially common culture with 

Australia.  But the U.S. market has a population of something like 320 million people, 

approximately 50 times the population of New Zealand, and it probably takes not that 

much more preparation to enter the U.S. market.  The risk may be greater, but so 

might be the reward. 

7. In any event, lack of preparation to go international is one reason why franchisors fail 

when enter foreign countries. 
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Lack of Capital.   

8. Money speaks, and the lack of money is so often an obstacle to growth.  Even if the 

franchisor might receive a comfortable fee for granting rights to a particular area, 

there will still be substantial hard and soft costs to enter another country.  Time will 

be spent negotiating the deal.  Travel to the new market will be advisable.  

Investigation of the country’s culture and economic environment will be required.  It 

may be necessary to translate documents into the new market’s language.  

Adjustments to the company’s operations manual may be necessary.  And finally, 

once the system becomes operational, the franchisor will have to establish systems to 

monitor its operations.  All of this requires capital. 

9. While some capital will be furnished by the franchisee from his own pocket, and the 

franchisor will have its upfront fee to help fund this new venture, typically outside 

financing will be needed to fill the capital gap.  Experience tells me that so often 

when things don’t go as planned, the additional capital necessary to put the project on 

the right track is not there. 

 

Selecting the Wrong Franchisee.     

10. Often, the franchisor selects the wrong franchisee.  The  franchisor did not do its 

homework regarding  the new business partner.  The franchisee  may be a charming 

person, but in truth may not have the experience or resources to pull off the intended 

project.  He may lack a staff to support the new project.  He may not have capital to 

keep the project going if it goes off track.  He may not have good legal counsel.  He 

might not be able to manage people effectively.  And he might not have the passion 

that is so often necessary for an entrepreneur to succeed. 
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Obsolescence.   

11. It is usually advantageous for the franchisor to be on the cutting edge of a market, 

with the product or services he offers being distinctive from all other products.  But 

what will the marketplace be like in five or ten years?  This is not a problem that is 

unique to international settings, but one shared with respect to the home market as 

well as any foreign one.  If the franchisor is entering a less developed country, his 

product may receive widespread initial acceptance.  But as competitors increase and 

markets change, the initial attraction for the franchisor’s products or services may 

wane.  The economy may have setbacks so that the public can no longer afford the 

product; or the market tastes change.  Taco Bell tried to enter the U.K., but failed 

because Mexican Food did not please the Brit’s palate. 

 

Movement Toward Larger Franchisee.   

12. One trend in international franchising is that many of the new entrants are not the 

entrepreneurs or of the mom and pop variety, but are sophisticated international 

companies that already have experience in international franchising or in the 

industries in which this new business is situated, as well as adequate financing 

arrangements.  These, of course, should reduce the risk of failure.  But franchising 

was built on the backs of the moms and pops.  While franchise systems can benefit 

from having multi-unit operators as their franchisees, it is the small franchise that 

brings passion to the system.  In franchise systems, it is often this element of passion 

that makes for success. 
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Overeager development schedules.   

13. When the franchisee has entered into a development agreement, if the schedule is too 

tight, he may have sealed his fate at the beginning.  Under these circumstances, as that 

great philosopher Homer Simpson has said, “Trying is the first step toward failure.”  

Haste in developing a market may lead to mistakes.  The pressure to open new stores 

might mean that the wrong sites are chosen for new locations.  A high pressure 

development schedule raises other questions:  does the franchisee have adequate staff 

to support rapid expansion?  Does it have the capital and cash flow it will need to 

build new units in order to not default under its development schedule?  Will the 

franchisee’s marketing be effective enough to get the brand known in the foreign 

market and the necessary product or service acceptance.  Speed may be critical for 

success, but it can also be the precursor of doom. 

 

II.  FEAR OF  THE CONCEPT OF GOOD FAITH AND FAIR DEALING 

1. One of the tenets of contract law throughout the world is the need for certainty in 

transactions and relationships.  When we think in terms of one-off product sales, the 

challenges of creating certainty are far less than in the case where a contractual 

agreement is more relationship-oriented , and performance will be continual and long-

term.  Franchise agreements, of course, are typically ones that, if all goes well, will 

last for many years, and in drafting franchise agreements, it is more difficult to predict 

what provisions will be needed five or even ten or twenty years in the future.  What’s 

more, it is also difficult to draft a contract that will cover all areas of relationship 

difficulties at the outset. New problems will arise due to the changing nature of the 

world.  Think, for example, of computer and related technology and security issues.  
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Who would have thought back in 1990 that a phone device smaller than the 

telephones used at that time could provide in your home more information than you 

could find at Harvard University’s or the University of Illinois’ library--the two 

largest academic libraries in the U.S.? 

2. For these reasons, a franchisor will typically grant to itself the right to use discretion 

in managing the franchise relationship, and discretion can often lead to abuse. 

3. There are actually two types of problems that will arise in relationship-based 

contracts.  One occurs when the franchisor tries to thwart or abuse the rights of the 

franchisee.  The other occurs when there may be a difference of opinion between the 

franchisor and the franchisee, and the franchisor, who has been granted discretion,  

makes a decision that the franchisee finds disagreeable. 

4. The common law, especially as it relates to franchising, has struggled with these 

issues in most of the major English-speaking countries since franchising was an 

incipient business model.  The Australians, for example, have had trouble trying to 

find an accommodating definition of good faith  and incorporating it into its 

Franchising Code of Conduct.  Previously, the Australian Code provided:  “Nothing 

in this code limits any obligation imposed by the common law, applicable in a State or 

Territory, on the parties to a franchise agreement to act in good faith.”2   

5. The most recent attempt  to address the subject of good faith was in 2014, where the 

Code was modified to provide the following: 

  

                                                           
2 Australian Franchising Code of Conduct (1998) § 23A. 
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Obligation to act in good faith 

1) Each party to a franchise agreement must act towards another party with 

good faith, within the meaning of the unwritten3 law from time to time, in 

respect of any matter arising under or in relation to:  

(a) the agreement; and 

(b) this code. 

 

2) The obligation to act in good faith also applies to a person who proposes to 

become a party to a franchise agreement in respect of: 

(a) any dealing or dispute relating to the proposed agreement; and 

(b) the negotiation of the proposed agreement; and 

(c) this code. 

 

3) Without limiting the matters to which a court may have regard for the 

purpose of determining whether a party to a franchise agreement has 

contravened subclause (1), the court may have regard to: 

(a) whether the party acted honestly and not arbitrarily; and 

(b) whether the party cooperated to achieve the purposes of the 

agreement. 

 

4) A franchise agreement must not contain a clause that limits or excludes the 

obligation to act in good faith, and if it does, the clause is of no effect. 

 

                                                           
3 How does one know what is the unwritten law? 
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5) A franchise agreement may not limit or exclude the obligation to act in 

good faith by applying, adopting or incorporating, with or without 

modification, the words of another document, as in force at a particular 

time or as in force from time to time, in the agreement. 

 

6) To avoid doubt, the obligation to act in good faith does not prevent a party 

to a franchise agreement, or a person who proposes to become such a 

party, from acting in his, her or its legitimate commercial interests. 

 

7) If a franchise agreement does not: 

(a)  give the franchisee an option to renew the agreement; or 

(b)  allow the franchisee to extend the agreement; 

this does not mean that the franchisor has not acted in good faith in 

negotiating or giving effect to the agreement.4 

6. To state the obvious, this was a dramatic definitional change.  Without knowing the 

history of how the new Code provision was birthed, I suspect there was considerable 

discussion and compromise. 

7. In the United States, Article II of the Uniform Commercial Code, which has been 

enacted in every U.S. state (but with certain variations not relevant here) defines good 

faith in a commercial setting as “honesty in fact and the observance of reasonable 

commercial standards of fair dealing in the trade.”5  However,  Article 2 of the U.C.C. 

is only applicable to sales of goods, and, therefore, may not be applicable to franchise 

arrangements. 

                                                           
4 Australian Franchising Code of Conduct (2015) Cl. 6. 
5 U.C.C. §§ 1-201(19), 205. 
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8. With the exception of one or two state franchise relationship laws,6 generally good 

faith under U.S. law, as it applies to franchise scenarios, remains undefined by 

legislation; thus, it has been left to the courts to flesh out the parameters.  Generally 

speaking, the courts have concluded that (1)  a covenant of good faith does not 

override the express terms of a franchise agreement; and (2) in exercising any 

discretion given to a party to an agreement, that discretion must be exercised in a 

reasonable manner unless the parties have provided otherwise.  Note that under both 

the Australian Code and under U.S. common law, the obligation of good faith is 

applicable to both franchisor and franchisee conduct, although it is typically viewed 

as protecting franchisee, not franchisor, interests. One other major distinction between 

the laws of these two countries is that the Australian Code prohibits the waiver of the 

good faith requirement in contracts, while in the U.S. there is some authority, though 

limited, that the parties may provide in their franchise agreement that a franchisor 

may act arbitrarily. 7   

9. An interesting case study demonstrating how enigmatic is the concept of  good faith 

can be seen in a situation involving the U.S. hamburger chain, Wendy’s.8  Many years 

ago, Wendy’s decided that it needed a breakfast program to stay competitive with 

McDonald’s and Burger King.  However, while this decision conceptually may have 

made sense, the breakfast program Wendy’s developed was flawed.  It created 

enormous problems for a franchisee in scheduling labor.  Of equal importance, the 

program, as designed, often ended up in breakfasts taking ten or more minutes to 

prepare—certainly not what one would call fast food or quick service.  Under U.S. 

                                                           
6 See, e.g., Iowa Code Ann. § 523H.10: “A franchise imposes on the parties a duty of good faith in performance 
and enforcement of the franchise agreement. “Good faith” means honesty in fact and the observance of 
reasonable commercial standards of fair dealing in the trade.” 
7 See Larese v. Creamland Dairies, Inc., 767 F.2d 716, 717-18 (10th Cir. 1985). 
8 http://articles.latimes.com/1986-10-05/business/fi-4501_1_breakfast-market.  

http://articles.latimes.com/1986-10-05/business/fi-4501_1_breakfast-market
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law, courts are often not inclined to second-guess business decisions, absent an evil 

motive or a careless disregard for the rights of franchisees. 

10. This situation never ended up in litigation, but the end of the story is that Wendy’s 

pulled the plug on breakfast.  But if it had been litigated, which side would have been 

victorious?  The answer to this question might have been predicted based on the 

following considerations:  What investigation had Wendy’s done before 

implementing the program?  Was there any franchisee involvement in the decision-

making process?  Did the company know of or give any consideration to the two 

franchisee-perceived defects in the program? After the program was canceled, each 

franchisee had in its storeroom the equipment needed to execute the breakfast 

program, that equipment serving  as an expensive reminder of what can happen when 

a franchisor makes bad decisions, even when acting in good faith. 

11. A recent decision from the Canadian Courts, Bertico, Inc. v. Dunkin’ Brands Canada 

Ltd.,9 may shed some new light on how the concept of good faith and fair dealing may 

develop in that country and possibly in others.  In this decision, the Quebec Court of 

Appeals affirmed a Superior Court’s decision that the franchisor had breached an 

express covenant to protect and enhance the brand, as well as the franchisor’s implied 

covenant of good faith and fair dealing.  The facts showed that at one time, the 

Dunkin’ Donuts system was the dominant donut chain in Quebec.  However, as time 

went by, Tim Hortons entered the market place and literally ate Dunkin’ Donuts’ 

lunch (or should we say breakfast?) in the donut market.  The number of Dunkin’ 

Donuts stores in the market decreased from a high of over 200 units to about 25 units 

at the time the franchisees sued the franchisor.  Today, there are less than a handful of 

Dunkin’ Donuts stores in this market. 

                                                           
9 2015 QCCA 624. 
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12. The Bertico case is one of unintended consequences.  The franchise agreement 

provided that the franchisor had an obligation to “protect” and “enhance” the Dunkin’ 

Donuts brand.  According to the Superior  Court, whose rulings were generally 

affirmed by the Quebec Court of  Appeals, the franchise agreement should be seen in 

these circumstances as creating an express obligation on the franchisor to protect and 

enhance the brand.  The court interpreted this language literally, and concluded that 

the franchisor’s inability to “protect” the brand from Tim Hortons aggressive 

expansion program was a contractual breach.  The courts also concluded that the 

franchisor had failed to enhance the brand.  A notable fact in this decision was that, 

after receiving complaints about franchisor passivity with respect to  this competitive 

threat, the franchisor did try to take action  to fight against Tim Hortons, but the court 

found that it was too little and too late. Not only did the Quebec courts find that there 

was a breach of an express obligation, but the court also held that the inadequacy of 

the actions taken by Dunkin’ Donuts was a violation of the franchisor’s obligation to 

act in good faith.10 

13. The Australian Franchising Code of Conduct’s new definition of good faith is 

intriguing because it expressly states that a franchisor does not need to neglect its own 

interests when making business decisions.  However, typically the franchisor makes 

its profit based upon revenues, while franchisees are more interested in the bottom 

line—profit.  A great result, from a business perspective, would be a franchisor’s 

business decision ending up with its revenues being increased, and the franchisee’s 

profits also being increased.  But to what extent must the franchisor consider the 

                                                           
10  Note that courts often focus solely on the term “good faith” and ignore the concept of “fair dealing.”   “Fair 
dealing” may be an idiosyncrasy of U.S. law.  For example, the Australian Franchising Code of Conduct makes 
no mention of “fair dealing.” 
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financial effects of a program like those described in Bertico on the franchisee’s 

projected revenues and profits in determining whether, for example, to introduce new 

products or to do price-point advertising?     

14. Bertico is significant because it puts chills down the spine of franchisors for any 

franchisors with franchised units in Quebec.  What is their exposure to claims from 

the franchisees if the franchisors use best efforts, but do not succeed?  And what if the 

franchisors’ new initiatives increase revenues but do not do so to the extent 

competitors’ revenues increase?  If the franchisors had language in their franchise 

agreements similar to the “protect” and “enhance”  language contained in the Dunkin’ 

Donuts franchise agreement, would the franchisor still be deemed to have breached 

the franchise agreement under this factual scenario?  Does Bertico effectively stifle 

entrepreneurship because of the increased liability that the Bertico holding might 

place on franchisor initiatives?   

15. It should be noted that Dunkin’ Donuts’ has asked for the Supreme Court of Canada 

to reverse the Quebec Court of Appeals’ decision.  A decision as to whether the 

Supreme Court of Canada will consider the decisions by the lower courts in Bertico is 

anticipated to be announced before the end of 2015.  If this court decides not to accept 

the appeal, then Bertico becomes the law of Quebec.  If the court does accept the 

appeal, then it may be several years before the final decision is rendered, leaving the 

franchise community in a state of purgatory until a decision is made.   

16. Regardless of what the ultimate decision in Bertico is, there are at least two lessons to 

be learned from Bertico.  While putting language in one’s franchise agreement using 

words like “protect,” “defend,” and “enhance” may be noble words of inspiration, 

these words  may unintentionally and drastically expand the obligations of a 

franchisor to its franchisees.  Second, franchisors need to keep a closer eye on what 
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they are doing to improve their franchisees’ businesses, and document these efforts so 

that it can persuasively convince courts that its intentions are to help the franchisees 

rather than to feather their own nests. 

17. There are global implications resulting from Bertico as well.  We have not heard the 

last word about “good faith,” but the Bertico decision would clearly put a different 

face on franchising, both in domestic and international situations.  The fact that so 

many countries are struggling with the concept of good faith demonstrates that this is 

one area on which all franchisors and franchisees should keep their eyes focused not 

only on their own laws, but the laws of other jurisdictions.   

 

III. IMPACT OF SOCIAL MEDIA ON THE BRAND  

AND HOW TO MANAGE IT. 

 

1. Franchisors who embark on international franchising have to monitor and handle 

the impact of social media on their brands.  Facebook is a useful tool, but it can be 

very damaging to any brand and something can go up overnight which has major 

impact.  How do you deal with it? 

2. The term "Social Media" is often defined to mean the following: 

"Web-based and mobile technologies used to turn communication into inter active 

dialogue including magazines, internet forums, weblogs, social blogs, 

microblogging, wikis, podcasts, photographs or pictures, video, rating and social 

bookmarking;"for example, Google, Facebook, Twitter, LinkedIn, Wikipedia, 

YouTube or other social media site for the time being." 

3. A typical clause in a Franchise Agreement might read as follows: 
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"The Franchisee acknowledges that in relation to the Business and the 

Franchisor's Intellectual Property it will act with care when using any social 

media and it shall always do its upmost to look after the best interests of the 

Franchisor and anything to be published, circulated, transmitted or disseminated 

in any way by or through social media shall be subject to the Franchisor's prior 

written approval." 

4. Consideration should be given to the following: 

4.1. The franchisor needs to manage, update and control the content of all electronic 

communication which includes all websites and social media. 

4.2. In the online world the lines between public and private, personal and 

professional, are blurred.  Just by identifying themselves as an employee of your 

business, your staff is creating perceptions in the minds of clients, shareholders 

and the general public. 

5. It is important to have a social media policy in place which should include the 

following: 

5.1 Employees are personally responsible for the content they publish on blogs, wikis 

or any other form of users-generated media.  Be mindful that what you publish 

will be public for a long time so you must protect your privacy. 

5.2 Avoid posting work issues or frustrations in public forums.  If franchisees have 

any concerns in this area, then the franchisor should deal with them privately. 
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5.3 If franchisees or their employees publish content to any website outside the place 

of the franchise and it has something to do with the franchise, then a disclaimer 

must be used which might read as follows: 

 "The postings on this site are my own and do not necessarily represent my 

employer's positions, strategies or opinions" 

5.4 Always respect and adhere to copyright, privacy, fair use and other information 

disclosure laws. 

5.5 Don't provide confidential or other proprietary information to third parties. 

5.6 Always ask permission to publish or report on conversations that are meant to be 

private or internal in relation to the franchise system. 

5.7 Never cite or reference clients, principals or suppliers without their approval and 

when you do make a reference, then wherever possible, link it back to the source. 

5.8 Always respect your audience and don't use words that can be construed as racist 

or discriminatory.  Also you should not engage in any conduct that would not be 

acceptable to the franchisor and always show proper consideration for the privacy 

of others and for topics that may be considered objectionable or inflammatory, 

such as politics and religion. 

5.9 Be aware of your association with your place of employment in online social 

networks.  If you identify yourself as an employee, then ensure that your profile 

and related content is professional and consistent with how you wish to present 

yourselves to colleagues and clients. 
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6. When blogging, try to add value and beware that the franchise brand is best 

represented by people associated with it and that what you publish will reflect on 

that brand. 

7. Most franchise systems are utilising social media, not only for branding and 

communication purposes, but also franchisee recruiting.  Despite the increased 

activity and budget allocation focused on social media, only a small percentage of 

franchisors who utilise social media to attract franchise buyers can actually 

attribute franchise sales directly back to their social media efforts. 

8. Franchising lawyers should draft social media clauses very carefully, and lawyers 

should be aware of the social media strategy of franchisor clients.  Most 

franchisors allocate specific funds to cover social media. 

9. Franchisors should be aware that all social media postings have the potential to 

impact the brand, both positively and negatively, so all social media content and 

posts should be frequently checked and updated. 

10. When comparing options such as Facebook, LinkedIn, and other social media 

sites, franchisors need to recognise that social media which consumers or clients 

use is likely to be different than social media that franchise prospects will use.  

While many people may look to social media for deals and discounts, in the area 

of franchise sales, it is mainly used as a first stop on the way to the franchisor's 

website. 

11. Recent data shows that social marketing is not replacing traditional media but 

rather enhancing it.  Franchise industry surveys show a relatively low percentage 
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of franchise sales can actually be attributed to social media which cannot be relied 

upon alone and should instead be blended with a variety of other media options. 

12. Usually franchisors will allow franchisees to establish their own local social media 

sites rather than having one central site for the brand.  However, even with policies 

in place, franchisors need to continually monitor a franchisee's use of social media 

much like they would any other form of local marketing. 

13. In a recent issue of Franchising World, published by the IFA, Nick Powill, who 

is chief brand strategist for No Limit Media Consulting, listed 25 things to avoid 

when using social media for franchise development.  They are as follows: 

13.1 Don't over expect. 

13.2 Lack of response on consumer-facing footprints. 

13.3 Overlooking LinkedIN groups. 

13.4 Not using Facebook tabs to communicate with leads. 

13.5 Using Twitter. 

13.6 Failing to place press releases on social channels. 

13.7 Not understanding SEO as it relates to social media. 

13.8 Overlooking your personal footprint. 

13.9 Forgetting to google alert your brand. 
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13.10 Not monitoring your footprint and being blindsided by not knowing what your 

prospects see. 

13.11 Forgetting about Facebook analytics. 

13.12 Not thinking differently with consumer footprints. 

13.13 Overlooking Facebook advertising. 

13.14 Not merchandising media coverage. 

13.15 Not creating social policy for franchisees. 

13.16 Not merchandising existing franchisees. 

13.17 Forgetting the value of positive brand movements. 

13.18 Not performing due diligence on prospects. 

13.19 Allowing an intern or non-educated employee to run your campaign. 

13.20 Not educating your marketing team about the value consumers have on your 

development campaign. 

13.21 Forgetting about applications on Facebook. 

13.22 Not following your competition. 

13.23 Talking at your end user as opposed to with your end user. 

13.24 Not evolving your sales process to include social media. 
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13.25 Believing everything you are told or have read. 

14. Technology is finding its way into many of the matters we deal with.  Some of the 

terms you may come across include the following: 

Bit v Byte; Deepweb and Darknet; Distributed Denial of Service Attack (DDoS); 

domain name; internet of things (IOT) and Voice Over Internet Protocol (VOIP). 

15. In the recent Australian case of Seafolly v Madden social media and brand damage 

are discussed.  In this case the owner of a small swimwear business posted on her 

Facebook page a number of extracts from the Seafolly catalogue of the Seafolly 

designs with the question: "The most sincere form of flattery?" and the equivalent 

names for her designs.  The owner also contacted various media outlets and the 

story quickly spread.  Seafolly sued the owner, Madden, for misleading and 

deceptive conduct in breach of the Australian Consumer Law.  Madden 

maintained that her comments were personal in nature and not business related, 

but the Court disagreed and found Madden liable for misleading and deceptive 

conduct.   Because Madden posted comments on her Facebook page, there was 

also brand damage.  Social media poses a significant reputational risk to 

companies and negative online content can go viral very quickly.  Just as I said 

earlier, it is crucial for every franchisor to have policies and procedures in place to 

deal with any attack on its brand.   

16. In conclusion, social media in the 21st century is a powerful tool to be used by 

franchisors in making the brand more well known and by obtaining direct and time 

feedback from franchisees and members of the public.  From a legal point of view, 
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it must be carefully monitored and franchisors should have a dedicated person on 

the team to monitor and control social media.  Negative comments can destroy a 

brand, and dealing promptly with customer complaints is essential.  It is often said 

that, in relation to social media and websites, they have developed faster than the 

laws of many countries.  Privacy laws are catching up, but franchising lawyers 

should always be proactive in ensuring that their franchisor clients do not take 

social media lightly and that clauses in franchise agreements are robust and 

unequivocal in relation to the use and control of social media. 

IV. DEVELOPMENT SCHEDULES AND 

WHAT SHOULD HAPPEN AT THE TIME OF RENEWAL. 

The Franchisor and either the Development Agent or Master Franchisee will set 

development schedules or Minimum Performance Objectives (MPOs) at the start of the 

term of the franchise.  Many terms are for 10 years, so parties often tend to prescribe the 

number of units to be opened at the end of years 1, 2, 3, 4 and 5.  But what will happen in 

relation to years 6 to 10 and what criteria should be adopted to set the new MPOs?  How 

do you resolve an impasse? 

1. It is essential for all Master Franchise Agreements and Area Development 

Agreements to contain clauses covering Minimum Performance Objectives which 

are commonly known as MPOs.  The agreement will normally define MPOs by 

setting out in the Schedule milestones to be achieved by the development agent or 

the master franchisee. 

2. Such milestones will often be stated as follows: 

 "By the end of the first year of trading – 1 store. 
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 By the end of the third year of trading – 5 stores. 

 By the end of the fifth year of trading – 12 stores" 

3. A typical clause covering MPOs might read as follows: 

(a) The Master Franchisee shall comply with the minimum performance 

criteria as set out in the Schedule and non-compliance with this criteria 

shall be deemed to be a default in terms of the default provisions more 

particularly set out in this Agreement.  For the purpose of this clause the 

first milestone in relation to minimum performance shall be twelve (12) 

months from the commencement date of this Agreement. 

(b) The Master Franchisee shall in consultation with the Franchisor prepare 

and submit an annual business plan prior to the Commencement Date and 

annually thereafter, including MPOs as set out in the Schedule. 

(c) Should the Master Franchisee fail to meet the annual MPOs, the 

Franchisor may at its discretion require the Master Franchisee to 

undertake consulting with or advice from the Franchisor or a third party, 

or to attend further training (all at the Master Franchisee’s cost) or take 

other action or measures as recommended by the Franchisor. 

(d) At least six (6) months before the end of the fifth year of trading and also 

again at least six (6) months before the end of the Term, the Franchisor 

and the Master Franchisee must agree on the MPOs which shall apply for 

the next 5 years and the Renewal Term as may be applicable.  If the 



 

 
22 

USADMIN 10478690 7    

 

Franchisor and the Master Franchisee shall fail to reach agreement, the 

parties must appoint an independent expert.  The expert shall be appointed 

by the President or his nominee of Chartered Accountants Australia and 

New Zealand.  The parties shall ensure that in its determination the Expert 

considers the number of outlets opened and operated during the relevant 

preceding period being X years, the market conditions within the particular 

industry, the competitive growth within the industry and in the territory, 

and any other matters that the Franchisor and the Master Franchisee shall 

agree should be taken into consideration in the Expert's determination of 

the MPOs for the relevant period.  The parties shall use reasonable 

endeavours to ensure that the Expert makes the determination within 45 

days of being appointed.  Further, the parties agree that the Expert's 

determination of the MPOs shall be final and binding on the parties and 

that all costs associated with the Expert's determination shall be shared 

equally by the parties." 

4. From a franchisor's point of view, MPOs are positive and they provide a 

performance backdrop and a structure to help maintain a minimum level of 

performance.  Master franchisee or development agents understandably think of 

MPOs with less enthusiasm as they can provide a reason to be performance 

managed, and ultimately terminated, depending on their performance and actions. 

5. MPOs establish a performance level which is regarded as below borderline 

acceptable to the extent that if a particular performance level is not achieved, the 
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franchisor has a problem.  Non-achievement of MPOs by a master franchisee 

might indicate that their talents and energies might be better put to alternative use. 

6. Franchisors should unilaterally set the MPOs for each master franchisee but that 

should be after consultation and discussion.  Most franchisors prefer to work with 

master franchisees when setting the MPOs as part of an annual business planning 

process, and that business plan provides a positive focus for setting goals and 

objectives for the year ahead. 

7. The process should be positive and focus on development, and by their very 

nature, the MPOs are the minimum acceptable performance level. 

8. The MPOs must be explicitly stated in the Agreement which must also specify the 

frame work for what would happen when MPOs are not met.  In many cases, the 

manuals also cover MPOs and practical aspects. 

9. A development schedule typically specifies the expected number and rate of unit 

or outlet openings required by the franchisee in order to fulfil its obligations.  

MPOs must be realistic and achievable. 

10. The concept of MPOs is often accompanied by a frame work specifying what 

happens if they are not met.  Because most parties wish to have a productive and 

positive relationship then consultation at all times is very important.  Usually 

where there is a breach of MPOs the franchisor will meet with the master 

franchisee or development agent to discuss, plan and agree upon the required 

active course of action and initiatives to be undertaken by the master franchisee in 

order to rectify the situation within an agreed time period.  Additional training 
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may be required in order to help solve a compliance problem and if, in the end, 

both parties consider that the MPOs cannot be met, then the only option is usually 

termination.  When negotiating master franchise agreements, it is common for two 

sticking points to be the territory and the performance criteria or MPOs which, if 

not met by the master franchisee, would be grounds for termination.  If a 

franchisor is prepared to forgo a large initial franchise fee for a series of small 

payments based on a per unit open measurement, then a deal can often be more 

easily achieved by allowing the master franchisee to earn the right to ever-

increasing exclusive territories within the target country or group of countries.  

This approach overcomes the fear for master franchisees who are paying a lot of 

money for a concept that is yet unproven in their country or region, and still 

provides the franchisor with control over the development of the system within the 

broader territory. 

11. Often master franchisees want the right to select unit franchisees in locations 

within their territory, but franchisors do not want to abdicate the responsibility for 

final approval of franchisees and locations before the master franchise has proven 

to be capable in these crucial areas.  By proposing an initial fixed number of 

franchisee approvals, subject to specific achievements of the master franchisee, 

with a presumption of the requirement of the franchisor's approvals in the future if 

other criteria are not met, the franchisor can overcome a common challenge to 

concluding negotiations. 

12. When acting for a franchisor, a franchise lawyer might be asked to terminate a 

master franchise agreement for failure to meet the MPOs.  That is a sad event not 
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contemplated by either party at the time of signing the agreement.  Therefore, it is 

essential that during the term of the Agreement, the parties meet for performance 

reviews and often the time frame for such performance reviews will be prescribed 

in the Agreement.  It is wise to always start the review process early; but if the 

process if fairly handled and at the end of the day it is inevitable for termination to 

be the only option, then that event should follow in the interests of the franchisor 

and the franchise brand. 


