
 

 
 

 

12 February 2016 
 

 
 
HBCF Reform  
Fair Trading Policy Legislation  
PO Box 972  
PARRAMATTA NSW 2124  
 
Email: HBCFreform@finance.nsw.gov.au 
 
 
Dear Sir/Madam 
 
 

RE: SUBMISSION - REFORM OF THE HOME BUILDING COMPENSATION FUND 
 

 
This submission is made by the LNA Master Landscape Association of New South Wales and the Australian 
Capital Territory. 
 
The LNA represents hundreds of businesses within the Landscaping industry and is the peak industry body that 
aims to raise the public perception of the Landscape Industry via increased quality in landscape construction 
works. Instrumental in the development of the first and then subsequent tailored and now nationally recognised, 
landscape-specific trade and diploma courses, the LNA is enmeshed in governmental dialogue in furthering 
career paths for young industry professionals. 
 
As the peak industry body in NSW and ACT, it is vital that the LNA’s views are expressed in representing both 
our members and the industry as a whole. As founding members of the newly formed Living Cities Alliance 
initiated by the Federal Government to collaboratively advocate on issues of regulation, planning and delivering 
greener urban environments, LNA members are at the cutting edge of landscape construction and will shape the 
cities of NSW and the ACT into the future. Our members have been involved in creating all of the major projects 
in NSW and the ACT. 
 
Established in 1979, The LNA has seen innovative changes in technique on landscape sites and has 
encouraged its membership to advance work practices through changing technologies. LNA members were 
responsible for constructing and regenerating many well-known landscape sites around greater Sydney and 
within our nations' capital. The LNA realises the importance and significance of supporting businesses and the 
benefits to contractors of membership with the Landscape Association to further develop and grow the broader 
industry.  
 
Members of the LNA include masters of many diverse crafts and skills; LNA Contractors build the outdoor living 
spaces of our communities and care for the environment. They may carry out concept design, look after the 
practical work of creating the landscape and are able to suggest imaginative ways to solve the design 
challenges that may be encountered.  
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Works can range from fencing, earthworks, new contours, paving, building pergolas or retaining walls, importing 
new soil or rocks, water features, arranging sub-contracting for lighting and electrical, through to selecting and 
planting the species of plants which adorn the garden. LNA Members design, build and maintain quality 
landscapes. Landscaping contractors differ from Building Contractors in one key area that is particularly salient 
to the discussion of the reform of the Home Building Compensation Fund: Landscaping Contractors work on 
both the design and construction of hardscapes, as well as softscapes, whilst Residential Building Contractors 
work only with the construction, alteration, addition to, or repair of residential dwellings. This is a crucial 
distinction impacting on the coverage offered to Landscaping Contractors and the premiums this coverage 
attracts. 
 
The definition of hardscapes and softscapes is key to one of the largest issues faced by Landscaping 
Contractors with regard to Home Building Compensation cover. Hardscapes should be, in the view of the LNA, 
specifically defined as landscaping works that require engineering and should be covered under the fund. The 
definition for Structural Landscaping employed by NSW Fair Trade is as follows: 
 

Work involved in the construction of external landscape features, and non-habitable structures including the 
following: 
 retaining walls of any material that do not form part of a habitable building, 
 fencing irrespective of the construction material, driveways, paths and other paving of any material, 
 cabanas, pergolas, decks and non-habitable shelters, 
 ornamental ponds, water features and other structural ornamentation. 
A contract for structural landscaping can include any specialist work that is integral to the overall work, but 
such work must be carried out by the holder of an endorsed contractor licence or qualified supervisor 
certificate in the relevant category of specialist work. 

 
Currently, under existing cover arrangements, providers have required that the full contracted financial sum be 
used as the basis for calculating premiums. This full contracted sum frequently represents both hardscape and 
softscape elements and providers have refused to split these two separate categories of works. However, 
despite using this full contracted financial sum as the basis for premium calculation, most elements of softscape 
works, such as horticultural components, are not covered by the insurance. 
 
The LNA is advocating strongly for the distinction between hardscapes and softscapes to be recognised under 
the reform of the Home Building Compensation Fund so that premiums can be calculated fairly based on the 
works actually being covered by the insurance.  
 
Furthermore, as part of the discussion surrounding how to make the Home Building Compensation Fund more 
financially viable, we believe there is a firm case to be made for altering the licensing conditions for Structural 
Landscape Licence holders. As the peak industry body in NSW and the ACT, the LNA furthers the professional 
and personal growth of its members and promotes quality landscape services by way of our Certified Landscape 
Professional Development program. This program was endorsed by NSW Fair Trading two years ago and has 
been very successfully managed throughout this time. We would like to recommend as part of the reform that 
NSW Fair Trading make it a mandatory licensing condition at time of renewal for Structural Landscape Licence 
holders to become members of the LNA Master Landscaping Association if they are not already. As members of 
the Association, these licence holders would have much increased access to continued professional 
development opportunities that would help them to stay up-to-date with current industry practices in particular. 
The LNA sees the benefits of this proposal as being two-fold:  
 

 By ensuring the skills and continued development of Structural Landscaping Contractors, the LNA can 

help to support the recognition of the work of industry members in the community and maintain the 

professional standards of contractors. 

 Increasing the skills of Structural Landscaping Contractors and ensuring their currency could 

potentially lead to a reduction of both the number and value of insurance claims arising from defects. 
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This proposal regarding the changes to licensing conditions for Structural Landscape Licence holders 
represents an enforcement of the continued professional development plan endorsed by NSW Fair Trading and 
is a logical extension of the intention of the program. 
 
In short, appropriate reforms to the Home Building Compensation Fund will greatly impact our members and 
represent an opportunity to strengthen the Landscaping industry, as well as making the Fund more financially 
viable. The LNA Master Landscapers Association welcomes the opportunity for stating its position on the issues 
being addressed as part of the review and reform of the Home Building Compensation Fund and we are eager 
for this process to be as successful as possible.  
 
Please find below our comments on the reforming of the Home Building Compensation Fund. Should you 
require any further information or clarification please do not hesitate to contact me directly.  
 
 
Yours faithfully, 
 

 
 
 
Joanne Aquilina 
Chief Executive Officer 
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CONSULTATION QUESTIONS 
 
1. Do you think that the period of insurance cover for major defect claims is appropriate? 

 

The LNA Master Landscapers Association believe that a 4 year period is sufficient to provide a 

reasonable period for major Landscape defects requiring coverage under the Insurance 

scheme. 

 

2. What do you anticipate would be the impact of reducing the insurance cover period on: 

 

a. The Consumer – A reduction of the insurance cover period would have a negligible 

impact on the Consumer in terms of what we believe is the number and quantum of 

claims for landscape works.  

 

b. The Builder – A reduction of the insurance cover period should provide reduced 

premiums for builders and less overall administration for smaller jobs when combined 

with an increase in the minimum threshold level for coverage. 

 

c. The building industry - The landscape sector is unlikely to be significantly impacted by 

a reduction in the insurance cover period and there may be opportunities for business 

growth with the potentially reduced costs. 

 

3. Should insurance cover under the HBCF be split into separate cover for loss arising from non-

completion and loss arising from defective work? 

 

It is our understanding that non-completions relate predominantly to project home and 
residential dwelling construction rather than the landscape component. Defective works may 
comprise a large number of claims but these claims are of a lower value than the claims for non-
completions. This is especially the case for claims relating to major project home builders. In 
Landscape work the risk factor is likely to be on a par in respect of claims. 
 

Our view would be that if separable cover is required that the basis for this change should be to 

reduce premium costs through a more rational risk allocation being applied to those sectors 

where non-completions are a major issue. If this isn‘t the outcome then no basis for separation 

would justify the splitting of the cover. 

 

4. Is coverage of $200,000 for loss arising from non-completion and $200,000 cover for loss 

arising from defective work appropriate?  

 

We would support a reduction to this level and, in the case of landscape works on residential 

sites, we believe a substantially lower level still could be applied given that the risk of non-

occupation is much lower than in the instance of other building works. 

 
5. Should insurance under the HBCF be voluntary?  

 

The LNA Master Landscapers Association is definitely opposed to voluntary insurance under 

the HBCF. Adopting a voluntary scheme would not ensure equity and a level playing field for 
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contractors, would lead to abuse of the Insurance scheme and would very likely lead to 

distorted premiums. 

 
6. Should insurance under the HBCF be mandatory for non-completion and voluntary for defective 

work?  

 

This suggestion would need to be justified in terms of both risk exposure and workability. It 

may realistically be more onerous to administer such a proposal and our comments above in 

answer to Question 5 would also apply. This suggestion would need further research and 

supporting data, as well as the financial benefits clearly outlined before being justified. 

 

 

7. Should there be mandatory insurance cover for only certain types of defects? What types of 

defects should require mandatory cover?  

 

Mandatory cover should relate to clearly defined structural defects. In the case of Landscape 

contracted works, there is still a grey area in relation to taking out insurance cover for non-

structural horticultural works comprising plants, turf, soils and associated elements and this 

lack of clarity has been a source of confusion, as well as leading to the overstating of insured 

values. This overstating has not been helped by the insurers previously in the market who were 

insistent on full dollar value being applied in order to charge larger premiums despite only 

offering cover that excluded such items when it came to any claims. Examination of this issue 

and the definition of structural defects should form part of the review process and the LNA 

Master Landscapers Association Industry body is willing to assist in this process. 

 
8. Do you think that a similar scheme to the Western Australian proposal should be adopted in 

NSW?  

 

The LNA Master Landscapers Association supports the Insurance coverage for Landscape 

works of a structural type remaining insured under the HBCF scheme.  

 
9. Should the cost threshold for insurance be increased? If so, what amount should the threshold 

be increased to?  

 

Yes, we would support a raising of the minimum threshold to a value of $40,000 to better equate 

with the market costs and that this be indexed on at least a bi-annual basis to account for CPI 

increases. 

 
10. Should the requirement to hold insurance be focused on core residential building work such as 

the construction of a new home or significant structural renovations of an existing home? 

 

The requirement to hold insurance needs to provide a degree of certainty for consumers and, as 

such, reduced scope is less desirable than increased minimum thresholds for cover. Landscape 

works do, in many instances, constitute major external elements of the building industry. 

 
11. What (if any) types of work could be excluded from the requirement to hold insurance? 



 

 
 

Page 6 of 11 
 

 

From a Landscape perspective all non-structural works could and should be excluded from the 

requirement to hold insurance. In essence, horticultural and related works are currently not 

covered by Insurance but are often wrapped up in contract values for insurance premium 

calculation purposes.  

 
12. What types of work should not be excluded from the requirement to hold insurance? 

Again, from a Landscape perspective, the following areas should not be excluded from the 
requirement to hold insurance: 

 timber, steel and masonry structures  

 water features  

 pools  

 ponds  

 vehicular trafficable pavements 

 walls and associated fence and boundary works. 

 
13. Should any excluded works be subject to insurance requirements when done as part of a larger 

contract?  

 

This question is perhaps related more to dwelling construction but our comments to related 

questions earlier would apply as well. 

 
14. Should low-rise multi-unit buildings apart from duplexes be exempted from HBCF insurance 

requirements?  

 

No, low-rise multi-unit buildings apart from duplexes should not be exempted from HBCF 

insurance requirements. 

 

15. Do you agree with low-rise multi-unit buildings being covered by the strata building defects 

inspection regime?  

 

In principle, the LNA Master Landscapers Association is not opposed to low-rise multi-unit 

buildings being covered by the strata buildings defects inspection regime but we would want 

further advice on the extent and workings of the scheme to make a fully informed comment. 

 
16. Should a fee-for-service distribution model be considered for the provision of insurance under 

the HBCF?  

 

No, a fee-for-service distribution model is not appropriate for the provision of insurance under 

the HBCF. It could lead to inequity in the provision of services and reduce the operation of the 

scheme from one with a broad base. Again, adopting this approach provides grounds for the 

exploitation of some building contractors or sectors.  
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17. Should insurance under the HBCF be directly sold to builders by the Government?  

We are unsure at this stage whether this is a measure that should be adopted. Whichever model 
is implemented, it needs to be one that is responsive to Industry needs and Government 
oversight is also essential to maintain a compliant and workable system. It would be useful to 
have one statutory body and the simplest process possible for dealing with the system in light 
of past history and failures.  
 

18. Should homeowners also be able to purchase insurance directly from the Government? Should 

this be in addition to, or instead of, builders purchasing the insurance? 

The option of Consumers or builders does seem to be an awkward one from a premium 
calculation and risk allocation basis .More detail on this would need to be presented to get a 
clearer picture of the outcomes. It would seem this is unlikely to reduce the cost for coverage 
and this is essentially the basis of the review and discussion. 
 

19. Should the application/eligibility assessment function and the claims management function be 

separated for the purpose of outsourcing these tasks?  

 

This measure should only be taken if the separation leads to a reduced cost model and 

associated lack of complexity. If this is not the case, the introduction of two bodies will lead to 

contractors needing to liaise with more organisations when undertaking insurance cover. An 

initial observation would be that this may lead to increased costs of administration and 

compliance for contractors and, if so, we would not support this initiative. 

 
20. Is there any reason why these functions should not be individually defined and procured from a 

wider marketplace?  

 

The obvious reason for avoiding this move is the previous market failure in this area and this is 

a compelling reason. Adoption would need to be argued with a great degree of clarity and 

supporting data for this to be something we would support. 

 
21. Could the introduction of licence classes based on the type of construction improve the quality 

of building in NSW?  

 

This really seems to be a suggestion for a simple review of licence classes to ensure all the 

relevant trade and associated non-trade areas that may give rise to defective construction work 

are picked up in the Licensing scheme. This should really be addressed as part of a regular 

Licence review procedure and, whilst this is a relevant concern, it is not the main issue to be 

considered for addressing the current under-funded premiums being discussed here. 

 
22. If tiered licensing was introduced, should project and financial management skills be 

introduced as licensing eligibility requirements for more complex building projects? 

In principle, yes, project and financial management skills should be introduced as licensing 
eligibility requirements. The LNA would support such a move predicated on the introduction of 
the tiered licensing proposal. The Landscape Industry is currently satisfied with the standards 
in place for Structural landscape licences.  
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23. Do you think that eligibility for a company contractor licence should be amended to require the 

director to hold a qualified supervisor certificate? 

In the case of larger businesses, this is an unworkable option and, in the case of smaller 
operators, this already occurs. It may be an issue in other than Landscape contractor 
organisations. Introducing this requirement as outlined would need to be done on the basis of 
solid provide case evidence that this is contributing to defects and non-completions for it to be 
a sustainable change. 
 

24. Do you agree that public companies should be exempt from this proposal? If yes, on what basis 

should they be exempt?  

 

No, we are not in support of public companies being exempted from this proposal. 

 

25. What length of time should a person be disqualified from being the director of a contractor 

licenced company?  

 

Disqualification would need to be addressed according to the severity of the breach or defect 

and may best be dealt with by a scale of minimum and maximum periods to allow discretion as 

to penalty. 

 

26. Are there any other penalties that could be imposed on directors? If so, what? 

There may be a possibility of undertaking a demonstration of competence by attending training 
appropriate to the offences, however, this may prove to be unwieldy. There is also scope for 
implementing financial penalties such as fines or an increased licence fee, as well as more 
restrictive reporting requirements of trade activities for a period after reinstatement of licence. 
 

27. Are there any other measures that could be introduced to reduce the number of insolvency 

claims caused by companies that hold contractor licences? If yes, please explain. 

We have no further suggestions to make at this time. 
 

28. Do you think that some or all of the insurance eligibility assessment process should be 

transferred to the Fair Trading licensing process? 

The assessment process needs to be co-ordinated as closely as possible with the Insurance 
coverage and premium sector. Consolidation into one statutory body would seem to be the 
most cost effective way of achieving this. Separation of responsibility makes all processes 
more onerous. 
 

29. If it should be transferred to Fair Trading, what aspects of the insurance eligibility assessment 

process should be transferred? 

The assessment process needs to be co-ordinated as closely as possible with the Insurance 
coverage and premium sector . Consolidation into one statutory body would seem to be the 
most cost effective means of achieving this. Separation of responsibility makes all processes 
more onerous. 
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30. Is there scope to improve home building licensing through the revision, consolidation or 

removal of some licences? If so, what licences could be considered? 

The removal of some licences is not something the LNA sees as necessary at this stage. 
Without and justifying grounds taking this action would be seen as a cost saving measure only 
and could also lead to more defective work resulting. 
 

31. Should excavation work continue to be licensed? Should fencing work continue to be licensed? 

Should cleaning work continue to be licensed? 

Yes, both excavation and fencing should continue to be licensed, but particularly excavation 
work because separable trades not part of a building, pool or landscape works coverage can 
have significant effect on structural integrity within a dwelling site and to adjoining properties. 
 

32. Should CPD requirements be more targeted towards risk areas that lead to claims on the 

HBCF? 

Yes, CPD requirements should be more targeted towards risk areas that lead to claims on the 
HBCF. Doing so should result in both the number and size of such claims. 
 

33. Should a condition be placed on the licence of a builder found to have previously produced 

defective work? 

If introducing conditions on licences of builders shown to have produced previously defective 
work, it would need to be done in light of what other impositions were made in the licence 
process. Undertaking a form of additional training and competency assessment would also 
seem appropriate. 
 

34. Should the requirements of CPD be narrowed to only apply to general builders (i.e. to cease 

applying to swimming pool builders)? 

The LNA makes no comment on this question. The Swimming Pool and Spa Association of NSW 
and ACT (SPASA) would be better placed to comment. 
 

35. Should additional supervision requirements be imposed on licencees? 

No, additional supervision requirements are not necessary in the case of Landscape works. 
 

36. If there were new supervision requirements, what would be the best way to implement them? 

For example, should supervisors be limited in how many projects they can undertake or have 

on-site requirements? 

This may be a relevant issue for larger project home or similar building companies but is not an 
issue in the Landscaping industry. 
 

37. How should any additional supervision requirements be targeted to where they are most 

needed? For example:  

a. Should the requirement apply only to particular types of building or trade work? If yes, 

indicate which types.  

The need for additional supervision should be assessed based on a review of the 
claims history and identified key areas of defective works for each contractor. 
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b. Should any requirements to have additional supervisors be linked to the volume or 

scale of building projects that a licencee works on?  

This sounds like a reasonable suggestion. Details would need to be provided. 
 

38. Could inspections by qualified assessors assist in detecting defective work earlier, and 

therefore enable it to be rectified for less cost? 

Increased use of inspections by qualified assessors may lead to more administration and cost 
and this should be considered in making the insurance of works more sustainable. This is not 
the required outcome for the industry. It will lead to a round of determining who is qualified and 
what areas they operate in and a series of issues to be addressed. Certainly unlikely to simplify 
processes for all parties. Any savings may well be negated by the costs of administering such a 
system. 
 

39. Which of the above reform models do you believe should be adopted? Please give reasons. 

Of those models presented, Model 3 seems most appropriate with some adjustments. Reduced 
scheme coverage and raised premiums (subject to the extent of the premium increases) looks 
the most likely to provide an opportunity to make the necessary changes to reduce premium 
cost recovery shortfalls whilst keeping the system less burdened with administrative 
compliance costs for those contractors not involved in defective or incomplete works.  
 

40. Are there any other combinations of reform options that you think should be considered? 

Please give reasons. 

As noted in our responses to your previous questions, we believe an increase in the minimum 
threshold value for insurance is essential, as is a reduction in standard coverage to a maximum 
of $200,000 or, alternatively, lower payouts for major defects. A premium addition could be 
applied for high-value projects where the contract sum is disclosed as above an agreed and 
industry supported financial sum. 
 

41. What do you see as the costs and benefits of your preferred option? 

Our preferred model provides consumer protection without the need to raise premiums to 

excessive levels. It also recognises the nature and extent of the source of defects and non-

completions without cross-subsidising these areas excessively from more compliant sectors of 

the industry. 

 
In Summary 
 
The main issue for the landscape industry is that this insurance is a restriction of trade in relation to the potential 
turnover, number of projects at once and the ability to freely grow your business.  
 
The review process is also time consuming, costly and prevents a business from conducting legal tax 
minimisation as now our profits are set buy the insurance industry in order to qualify for the system. When a 
member is asked for a bank guarantee or to put the family home up against the policy it is no longer insurance 
and is now rather a holding fund.  
 
As landscapers you often start a project to surround a new home at the beginning and then have to leave the 
site whilst the home is built by the builder. This can leave a job open for 6 months to a year, sometimes 
two,  until you return to finish the project. Since this is a normal part of our industry the current system of limiting 
the amount of projects a contractor can do at once puts landscape companies at a huge disadvantage as we 
may have 6 to 8 of these in our program mixed in with current projects.  
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Considering that softworks (lawns, gardens and related works) are not an insurable item the system needs to 
formally allow this value to be removed from the contract and the insurable end value. We believe this is one 
item that could be implemented immediately which has no impact to the insurance scheme but has huge 
improvements to our industry. 


