	ACCC FRANCHISING CODE REGULATIONS
TITLE: FRANCHISORS
Presenter:  Congratulations! You’ve built a successful business that you now want to grow and franchise. But as a franchisor, there are a number of legal obligations you need to understand and follow carefully.
	Topic 1 – Legal requirements for entering into agreements
As a franchisor you must give a franchisee:
	a copy of the Franchising Code of Conduct 

a disclosure document in the required form (there are templates on the ACCC’s website) 
and a copy of the franchise agreement in its final form.

You must provide all these documents at least 14 days before the franchisee enters into, renews, extends, or extends the scope of, the franchise agreement - or pays a non-refundable deposit.

So, what exactly is a disclosure document?
Essentially, you’re presenting all relevant information to the person who’s going to represent the business you’ve worked hard to create. This allows a prospective franchisee to make a fair and informed decision about buying this franchise business.

The Code outlines the format for disclosure documents. They must include:
	information about you as the franchisor, including your business experience

details of certain legal proceedings against you or your directors
a directors’ statement to show that you can meet your debts – this can either be financial reports for the past two financial years, OR an independent audit 
information about goods, services, equipment or products that the franchisee must buy or provide, including any restrictions or obligations about where these may be acquired
information about the proposed franchise site and territory, including other existing franchise outlets and franchises that have been terminated during the past three years
details of what will happen at the end of the agreement, such as whether the franchisee will be entitled to an exit payment
the circumstances in which you may vary the agreement 
if you choose to provide earnings information it must be based on reasonable grounds, and you must include the assumptions made in preparing this information.  
It’s very important that you do not make false representations about these earnings. 

What the franchisee must provide you with
Before entering into a franchise agreement, the franchisee must give you a signed statement that they’ve received advice from an independent legal advisor, accountant and/or business advisor about the agreement - or that they were advised to, but have decided NOT to obtain it.

Providing ongoing information to the franchisee
As a franchisor, you must keep franchisees updated with relevant information during the life of the agreement.

You have to maintain and update the disclosure document no later than four months after the end of each financial year, to reflect any major change in the franchise.

You must also keep franchisees updated – within 14 days – with what the Code refers to as “materially relevant facts”. These include:
	a change in the majority ownership or control 

details of certain proceedings by public agencies, judgments in criminal or civil proceedings, or awards in an arbitration against you
if you, as the franchisor, are going into administration 
a change in the intellectual property, or ownership or control of the intellectual property, that is material to the franchise system 

In addition, you’re not allowed to prevent franchisees or prospective franchisees from forming an association, or associating with other franchisees or prospective franchisees.

	Topic 2 – Transfer, renewal and termination of a franchise agreement
One way or another, business relationships eventually come to an end, and the Code sets out how a franchise agreement should be transferred, renewed or terminated.

Transfer
When a franchisee makes a request to transfer their franchise you cannot unreasonably withhold consent, although there are some circumstances when withholding consent may be possible. These are set out in the Code.

If you wish to object to the transfer you must do so within 42 days of receiving the written request.  If you don’t do it within that time, your consent is assumed.

Renewal
You must inform franchisees, at least six months before the end of the agreement, of your decision either to renew or not renew. If the agreement is for a term of less than six months you only need to provide at least one month’s notice. 
  
Termination
As the franchisor, you may terminate an agreement in the following circumstances: 

	Breach by the franchisee

If there is a breach by the franchisee you must do the following:
	give the franchisee reasonable notice that you propose to terminate the agreement because of the breach 

tell them what they need to do to remedy the breach 
and allow them up to 30 days to do so 

If the breach is remedied within the prescribed timeframe, you cannot terminate the agreement because of that breach.

	No breach by the franchisee 

There are circumstances where, even though the franchisee hasn’t breached the agreement or consented to the termination, you may still be able to terminate.

	Special circumstances 

The Code sets out specific circumstances where you don’t have to provide the franchisee with the opportunity to remedy the breach or provide reasonable written notice before terminating the agreement.  Such circumstances include where 
	the franchisee becomes bankrupt 

abandons the franchise 
or is convicted of a serious offence.

	Topic 3 – Dispute resolution
A franchise agreement must set out a dispute resolution procedure that complies with the Code.  If the franchisee requests that you attend mediation it’s your obligation to attend and try to resolve the dispute. You will be taken to be trying to resolve a dispute if you approach mediation in a reconciliatory manner, including by making your intentions clear at the outset and attending all scheduled meetings.

For more information about the Franchising Code visit the ACCC’s website.
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