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Main menu screen appears, containing the following choices:
	Introduction

Prospective Franchisees
Franchisees 
Franchisors

Menu selection – INTRODUCTION 
(Michael Schaper) 
Hello, I’m Dr Michael Schaper, Deputy Chairman of the Australian Competition and Consumer Commission. 

Franchising is a significant part of the Australian business scene and a valuable contributor to our economy. The 2008 Griffith University Franchising Report estimates there are nearly 71,500 franchise units operating in Australia. In 2007 they had an estimated sales turnover of $130 billion with an estimated 400,000 people working in the sector.

Franchising in Australia has been regulated by the Franchising Code of Conduct since the 1st July 1998.  The ACCC administers the Code, which is enforceable under Australia’s competition and consumer laws. 

Whether you’re a new or existing franchisor or franchisee, before embarking on the franchising journey it’s vital to know your rights and responsibilities. 

This DVD aims to help anyone involved with franchising to comply with the Code. So I urge you to view and consider the section most relevant to you.  

(Presenter) 
Franchising is a rapidly growing part of Australia’s small business sector. 

For a successful business owner, it’s an innovative way of expanding and distributing goods and services further within a clearly defined agreement – and it’s an opportunity to expand your business without using your own capital. 

For someone wanting to start a small business, it’s an opportunity to operate under the name and reputation of the franchisor and receive support according to the agreement.

Service franchises, most of which can be operated from home on a mobile basis, may cost from $5,000 to $50,000.

Retail franchises that require a fixed shopfront, shopfittings, stock and so on, may cost anywhere from $50,000 to $250,000 - or even more.  

So it’s a significant investment and one that a franchisee should feel confident about before proceeding. 

This DVD covers aspects of the Code relating to the rights, responsibilities and obligations of franchisors and existing franchisees, as well as valuable things for prospective franchisees to consider before signing up.

Franchise agreements are defined as written, verbal or implied agreements where:
	one party (called the franchisor) grants another party (the franchisee) the right to carry on the business of offering, supplying or distributing goods or services under a specific system or marketing plan


the franchise business will be substantially or materially associated with a specific trademark, advertising or a commercial symbol

and the franchisee is required to pay, or agree to pay, a fee to the franchisor before starting or continuing the business

The purpose of the Code is to regulate the conduct of all participants in franchising. It applies to all franchise agreements, and primarily aims to ensure that franchisees have sufficient information about the franchise before entering into it. 

The ACCC promotes compliance with the Code and assists the industry by developing educational materials such as this DVD.  The ACCC is also responsible for investigating complaints and taking enforcement action if anyone fails to comply with the Code or the Trade Practices Act. 

Remember, the more clearly you understand what’s involved now, the greater your chances of a trouble-free experience later on.

Menu selection - PROSPECTIVE FRANCHISEES 

TITLE: PROSPECTIVE FRANCHISEES 
Presenter: Deciding to buy a franchise is an exciting prospect - but it also carries some risks.  It’s vital you do your homework, to make sure the franchise you’re considering is the right one for you.

You want to feel confident in the franchise’s likely success, and its short term and long-term viability.  

Any prospective franchisee should read the Franchising Code of Conduct prior to buying a franchise, in order to understand their rights. And it’s always a good idea to verify any information provided by the franchisor. 
	Topic 1 – Your legal rights
The franchisor must provide you with:
	a copy of the Code 

a disclosure document 
and a copy of the franchise agreement in its final form. 

You should receive all these documents at least 14 days before you
	enter into a franchise agreement (or an agreement to enter into a franchise agreement); or

make a non-refundable payment to the franchisor in connection with an existing agreement; or
renew, extend or extend the scope of the agreement.

Disclosure document

A franchisor must present you with all relevant information about the franchise, so you can make an informed decision about buying the business.

Most franchisors will give you a long form disclosure document - but if you are given a short-form document, you can ask them to provide additional information that’s included in a long-form document and they must provide that information to you.

The disclosure document must include:
	information about what your leasing requirements will be

information about the franchisor, including the business experience of the people running the franchise
details of certain legal proceedings against the franchisor or its directors
a directors’ statement that the franchisor is able to meet its debts, and either:
	financial reports for the past two financial years, or

an independent audit to support the directors’ statement
	information about any goods, services, equipment or products you must acquire or provide, including restrictions and obligations on where these may be purchased or acquired

details about whether the franchise is for an exclusive or non-exclusive territory, or is limited to a particular site
a list of franchise outlets and franchises that have been terminated during the last three years
whether you will be required to undertake significant unforeseen capital expenditure  
information about marketing and other cooperative funds 
details of what will happen at the end of the agreement, such as whether you’ll receive an exit payment, or have the right to sell any equipment you’ve purchased
circumstances in which the franchisor will vary the agreement 
and whether any confidentiality obligations will be imposed on you.

Seek advice before entering into a franchising agreement
As a prospective franchisee you must provide to the franchisor a signed statement that you’ve received advice from an independent legal adviser, accountant and/or business adviser about the proposed franchise agreement - or that you’ve been told you should seek it but have elected not to do so.

We strongly encourage you to seek all these types of advice from professionals who are experienced in franchising matters. Obtaining quality advice is only prudent, considering your potential financial investment. 

Cooling-off period
You may terminate an agreement within seven days of entering into it or making any payment under it - whichever occurs earlier. Where this happens, the franchisor must refund all payments within 14 days, minus any reasonable expenses provided for in the agreement.
	Topic 2 – Questions to ask existing and past franchisees
Speaking to existing franchisees will give you an insight into how the franchise system works. It’s also good to talk to past franchisees about their experiences. Explore the reasons why they left the franchise system, and identify any potential pitfalls. 

Let’s face it, franchisors are unlikely to talk down their own business or highlight potential problems upfront. But they must give you a list of franchisees as part of the disclosure information required by the Code.

Questions well worth asking current franchisees include:
	How happy are they working in the business and has it met their expectations?

How many hours do they put in per day or per week?
How profitable is the business?
What training did they receive and what did they think of it?
What support do they receive from the franchisor?
How well does the franchisor promote the business?
Does the franchisor stick to the promises made in the franchise agreement?
What sort of track record does the franchisor have when it comes to dealing with problems, and what sort of procedures are in place to address disputes?
	Topic 3 – Questions to ask the franchisor
Of course there are a number of key questions you should ask the franchisor:
	How many hours of work are estimated to be required? 

How profitable will the business be?
(Compare these answers with what the franchisees have told you)
	Does the franchisor have the right to buy back the business when the franchise agreement is terminated?

Can you terminate the agreement and how?
And what happens if the franchisor fails (that is, goes into liquidation)?
	Topic 4 – Warning signs
Not all franchises are as good as they appear. Remember, immediate high returns seldom come without risk. There are some unscrupulous operators out there, and although they’re only a minority, it’s always ‘buyer beware’.

Some warning signs of scam franchise opportunities include:
	‘get rich quick’ schemes that claim you can make large amounts of money quickly and with little effort 

a reluctance to give details of other franchisees
franchisors who are reluctant to provide any written information
a requirement that you make a payment upfront before any information is relased

The ACCC strongly recommends you reconsider a franchise offer if you see any of these warning signs. If you ignore them, you could be making a very costly mistake.

For more information about the Franchising Code visit the ACCC’s website.

Graphic screen: 
-	www.accc.gov.au
-	ACCC Infocentre: 1300 302 502
-	Office of Mediation Adviser: 1800 150 667
Menu selection - FRANCHISEES 

TITLE: FRANCHISEES
The Franchising Code of Conduct provides a number of protection mechanisms for a franchisee.  It sets out obligations and legal responsibilities for a franchisor, as well as some options for redress that you as a franchisee can seek if the relationship breaks down. 
	Topic 1 – Information you have a legal right to receive
A franchisor has various obligations to you as their franchisee:

Current disclosure document
You can request in writing an updated disclosure document every 12 months, which must be given to you within 14 days. 

Continuous disclosure of information
Materially relevant facts must be disclosed to you in writing within a reasonable time, but not more than 14 days after the franchisor becomes aware of them.

The Code sets out a list of “materially relevant facts”. These include:
	a change in the majority ownership or control of the franchisor 

details of certain proceedings or judgments against the franchisor 
and if the franchisor is going into administration 

Marketing funds 
If your agreement requires you to contribute to a marketing fund, the franchisor must provide you with an audited annual financial statement for the fund (unless 75% of franchisees vote that this is not required). 

Association of franchisees
A franchisor cannot prevent franchisees or prospective franchisees from forming an association, or associating with other franchisees or prospective franchisees.
Topic 2 - Transfer, renewal and termination
Transfer
If you want to transfer your franchise you’ll need the franchisor’s consent, which cannot be unreasonably withheld. However, you must make a written request to them. 

There are some circumstances in which it’s reasonable for the franchisor to withhold consent.  These are set out in the Code.

Renewal
The franchisor must inform you, at least six months before the end of the agreement, of their decision either to renew or not renew. If the agreement is for a term of less than six months you only need to be given at least one months notice. 

Termination
There are a number of ways the franchisor can terminate your agreement before it expires:

	Breach by franchisee

If a franchisor believes you’ve breached the agreement they must:
	give you reasonable notice that they propose to terminate the agreement 

tell you what needs to be done to remedy the breach
and allow you up to 30 days to do so. 

If the breach is remedied within the prescribed timeframe, the franchisor cannot terminate the agreement because of that breach.

	No breach by the franchisee 

There are circumstances where, even though you haven’t breached the agreement or consented to the termination, the franchisor may still be able to terminate if this is allowed under the agreement.

	Special circumstances 

The Code sets out specific circumstances in which the franchisor can terminate your agreement without notice - for example if you become bankrupt or abandon your franchise.

	Topic 3 – Dispute resolution
Some disputes can be resolved by simply approaching your franchisor and discussing the issue; but unfortunately, direct negotiation may not always work.

Then it’s in your interest to make use of the alternative dispute resolution procedure set out in the Code - because this is a cost-effective alternative to going to court. 

This procedure includes:
	informing the other party in writing of your dispute, and outlining the result you’re seeking and what action you think will resolve it

if you cannot agree on a way to resolve the dispute within three weeks, either party may refer the dispute to a mediator 
if the parties cannot agree on a mediator, either may ask the Office of the Mediation Advisor (an independent organisation) to appoint one
once a matter has been set down for mediation, both parties must attend and try to resolve the dispute. 
You’ll be taken to be trying to resolve a dispute if you approach mediation in a reconciliatory manner, including by:
	making your intentions clear at the outset

observing any confidentiality obligations 
and not doing anything that damages the franchise system’s reputation.
For more information about the Franchising Code visit the ACCC’s website.

Graphic screen: 
-	www.accc.gov.au
-	ACCC Infocentre: 1300 302 502
-	Office of Mediation Adviser: 1800 150 667
Menu selection - FRANCHISORS 

TITLE: FRANCHISORS
Presenter:  Congratulations! You’ve built a successful business that you now want to grow and franchise. But as a franchisor, there are a number of legal obligations you need to understand and follow carefully.
	Topic 1 – Legal requirements for entering into agreements
As a franchisor you must give a franchisee:
	a copy of the Franchising Code of Conduct 

a disclosure document in the required form (there are templates on the ACCC’s website) 
and a copy of the franchise agreement in its final form.

You must provide all these documents at least 14 days before the franchisee enters into, renews, extends, or extends the scope of, the franchise agreement - or pays a non-refundable deposit.

So, what exactly is a disclosure document?
Essentially, you’re presenting all relevant information to the person who’s going to represent the business you’ve worked hard to create. This allows a prospective franchisee to make a fair and informed decision about buying this franchise business.

The Code outlines the format for disclosure documents. They must include:
	information about you as the franchisor, including your business experience

details of certain legal proceedings against you or your directors
a directors’ statement to show that you can meet your debts – this can either be financial reports for the past two financial years, OR an independent audit 
information about goods, services, equipment or products that the franchisee must buy or provide, including any restrictions or obligations about where these may be acquired
information about the proposed franchise site and territory, including other existing franchise outlets and franchises that have been terminated during the past three years
details of what will happen at the end of the agreement, such as whether the franchisee will be entitled to an exit payment
the circumstances in which you may vary the agreement 
if you choose to provide earnings information it must be based on reasonable grounds, and you must include the assumptions made in preparing this information.  
It’s very important that you do not make false representations about these earnings. 

What the franchisee must provide you with
Before entering into a franchise agreement, the franchisee must give you a signed statement that they’ve received advice from an independent legal advisor, accountant and/or business advisor about the agreement - or that they were advised to, but have decided NOT to obtain it.

Providing ongoing information to the franchisee
As a franchisor, you must keep franchisees updated with relevant information during the life of the agreement.

You have to maintain and update the disclosure document no later than four months after the end of each financial year, to reflect any major change in the franchise.

You must also keep franchisees updated – within 14 days – with what the Code refers to as “materially relevant facts”. These include:
	a change in the majority ownership or control 

details of certain proceedings by public agencies, judgments in criminal or civil proceedings, or awards in an arbitration against you
if you, as the franchisor, are going into administration 
a change in the intellectual property, or ownership or control of the intellectual property, that is material to the franchise system 

In addition, you’re not allowed to prevent franchisees or prospective franchisees from forming an association, or associating with other franchisees or prospective franchisees.

	Topic 2 – Transfer, renewal and termination of a franchise agreement
One way or another, business relationships eventually come to an end, and the Code sets out how a franchise agreement should be transferred, renewed or terminated.

Transfer
When a franchisee makes a request to transfer their franchise you cannot unreasonably withhold consent, although there are some circumstances when withholding consent may be possible. These are set out in the Code.

If you wish to object to the transfer you must do so within 42 days of receiving the written request.  If you don’t do it within that time, your consent is assumed.

Renewal
You must inform franchisees, at least six months before the end of the agreement, of your decision either to renew or not renew. If the agreement is for a term of less than six months you only need to provide at least one month’s notice. 
  
Termination
As the franchisor, you may terminate an agreement in the following circumstances: 

	Breach by the franchisee

If there is a breach by the franchisee you must do the following:
	give the franchisee reasonable notice that you propose to terminate the agreement because of the breach 

tell them what they need to do to remedy the breach 
and allow them up to 30 days to do so 

If the breach is remedied within the prescribed timeframe, you cannot terminate the agreement because of that breach.

	No breach by the franchisee 

There are circumstances where, even though the franchisee hasn’t breached the agreement or consented to the termination, you may still be able to terminate.

	Special circumstances 

The Code sets out specific circumstances where you don’t have to provide the franchisee with the opportunity to remedy the breach or provide reasonable written notice before terminating the agreement.  Such circumstances include where 
	the franchisee becomes bankrupt 

abandons the franchise 
or is convicted of a serious offence.

	Topic 3 – Dispute resolution
A franchise agreement must set out a dispute resolution procedure that complies with the Code.  If the franchisee requests that you attend mediation it’s your obligation to attend and try to resolve the dispute. You will be taken to be trying to resolve a dispute if you approach mediation in a reconciliatory manner, including by making your intentions clear at the outset and attending all scheduled meetings.

For more information about the Franchising Code visit the ACCC’s website.

Graphic screen: 
-	www.accc.gov.au
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-	Office of Mediation Adviser: 1800 150 667


